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Case No. 890706-CA 
Category No. 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from convictions of aggravated assault, 
a third degree felony, under Utah Code Ann. § 76-5-103 (1990), 
and unlawful detention, a class B misdemeanor, under Utah Code 
Ann. § 76-5-304 (1990). 
This Court has jurisdiction to hear the appeal under 
Utah Code Ann. § 78-2a-3(2)(f) (Supp. 1989). 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARDS OF APPELLATE REVIEW 
The following issues are presented on appeal: 
1. Was defendant denied effective assistance of 
counsel at trial? 
In order to establish ineffective assistance of 
counsel, a defendant must show (1) that counsel rendered 
deficient performance in some demonstrable manner, which 
performance fell below an objective standard of reasonable 
professional judgment, and (2) that counsel's performance 
prejudiced the defendant, such that a reasonable probability 
exists that but for counsel's error, the result would have been 
different. State v. Carter, 776 P.2d 886, 893 (Utah 1989); State 
v. Frame, 723 P.2d 401, 405 (Utah 1986); State v. Pursifell, 746 
P.2d 270, 275 (Utah Ct. App. 1987). 
2. Was sufficient evidence presented at trial to 
support defendant's convictions? 
The applicable standard of review is set forth in State 
v. Booker, 709 P.2d 342, 345 (Utah 1985). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Relevant text of statutory provisions pertinent to the 
resolution of the issues presented on appeal is contained in the 
body of this brief. 
STATEMENT OF THE CASE 
Defendant, Christopher Gray, was charged with 
aggravated assault, a third degree felony, under Utah Code Ann. 
§ 76-5-103 (1990), and unlawful detention, a class B misdemeanor, 
under Utah Code Ann. § 76-5-304 (1990) (R. 6-7). 
After a jury trial, defendant was found guilty as 
charged (R. 99-100). The trial court sentenced to consecutive 
terms of imprisonment in the Utah State Prison (R. 115-17). 
STATEMENT OF FACTS 
On the morning of December 11, 1989, Kathy Merrill, a 
shuttle driver and security officer for the Quality Inn in Salt 
Lake City, was approached by defendant, who was a guest at the 
hotel. Defendant requested that Merrill drive him to 4500 South 
and 700 East. Merrill informed defendant that hotel policy 
prohibited shuttle drivers from taking guests beyond North Temple 
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and Redwood Road; however, she offered to call him a cab or to 
drive - • ':irr°r* where h-- "* Id hire a cab, Defendant 
then c ; : -rv >.-.. : ' - r i 
location; r - Kerr: 2: refuse.:. She suggested ;.\ciT ant- Zai.^ 
C'*~" ' ' * Redwood Road ?* * \'crtr ^ I P : ^  w h e r e gas for the 
hote- -. • .e? w a ^ nornic ^ •; - -
I - -
J - • - "^'ndant had entered th<~ --- - drw; 
MerriV.'r a.ier.no:. ... - :tered semiautoma* . . ; i 
' wa c \ -:r.t ; : ..;.' ' - " ~ .. • * -
 : *w ;-oint, defendant sa. . 
!
" -r i wan t iu g o . 
Merri.
 A agr»-ej c t^ ».v defendant ; ,r ..-jcation be demanded. 
Thereafter, defendant placeo the c^: . r. verr, _ =• .ap for 
a^[. : * * e was 
"just kidding." He tnen place: it cj i - JasnDOd:. . iront nf 
him (T. 7 5 81 ) 
After Mei:-.- :..:-. --- ; e 
hotel, defendant sa:c, \ r~ *- anarmed. y JI radio dues; 
** * r - f*s i o*ia*"e 1 °Vr " 
Defendant •. ..M^I.U^: t.._ .:/...::.. ;c: . 
t^ harm anc ihe; : * - *- - secu:.:y guards, references tr L±s 
iut ui -?r:e wher. u ' - - - :>-*-CT B^ret =*nd * :.en 
... --rs ii-_,i 4 <i: . :,g ar»y*"; . . o . - ne 
poll ce. He then asked Merrill to stup dt a gas station where, 
M 1 i I J e keepi i ig M* i } " ' ' " ' ""i1"1 h*j exlt^.l the v a n , p u r c h a s e d some 
beer, and r eturned. M e n ill drove defendant to an apar -\ . 
complex where he got out of the van, giving M e m . , ten iollars 
c ii I f. i > , c s beer s (T 83 82 86 I " ,''1 ' , ' 4 - 95 ) 
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Merrill returned to the gas station, called the hotel, 
and informed them of what had happened. The police were 
contacted, and defendant was arrested shortly thereafter (T. 95-
98). 
SUMMARY OF ARGUMENT 
Under the relevant standards of review, defendant was 




DEFENDANT FAILS TO DEMONSTRATE THAT HE WAS 
DENIED EFFECTIVE ASSISTANCE OF COUNSEL. 
Defendant argues that he was denied effective 
assistance of counsel because (1) counsel failed to communicate 
his trial strategy to defendant and "to take the appropriate 
measures necessary to have defendant testify as defendant 
expected he would be doing," (2) counsel "failed to investigate 
and call to the stand a helpful witness who may have helped cast 
doubt on some of Ms. Merrill's testimony," (3) counsel failed to 
file appropriate motions pursuant to rule 609, Utah Rules of 
Evidence, to protect defendant from impeachment based on prior 
convictions in the event he took the stand to testify. This 
ineffectiveness claim should be rejected summarily. 
In order to establish ineffective assistance of counsel 
justifying reversal of a conviction, "it is the defendant's 
burden to show: (1) that his counsel rendered a deficient 
performance in some demonstrable manner, and (2) that the outcome 
of the trial would probably have been different but for counsel's 
-4-
error." State v. Geary, 707 P.2d 645, 646 (Utah 1985) (footnote 
omitted). See also State v. Carter, 776 P.2d 886, 893 (Utah 
1989); State v. Frame, 723 P.2d 401, 405 (Utah 1986); State v. 
Pursifell, 746 P.2d 270, 275 (Utah Ct. App. 1987). As noted in 
Frame: 
Defendant must prove that specific, 
identified acts or omissions fall outside the 
wide range of professionally competent 
assistance. The claim may not be 
speculative, but must be a demonstrative 
reality, sufficient to overcome the strong 
presumption that counsel rendered adequate 
assistance and exercised "reasonable 
professional judgment." And, an unfavorable 
result does not compel a conclusion of 
ineffective assistance of counsel. 
723 P.2d at 405 (citations omitted). 
Viewed under these standards, defendant's 
ineffectiveness claim lacks merit. His complaint that counsel 
did not have defendant or an unidentified witness testify can 
disposed of for essentially the same reasons a similar complaint 
was in Frame, where the Court said: 
Defendant claims that he was inadequately 
prepared as a witness and that no other 
witnesses were called on his behalf. These 
contentions are also inadequately supported 
on appeal. Defendant does not explain how 
his testimony or the purported lack of 
advance preparation was prejudicial to him. 
He does not explain what his testimony would 
have been had he been adequately prepared. 
Also, defendant does not identify what other 
persons should have been called as witnesses 
or how their testimony was essential to his 
defense. 
723 P.2d at 406 (citations omitted). His additional claim that 
counsel failed to make a necessary motion pursuant to rule 609, 
Utah Rules of Evidence, to protect defendant from impeachment 
based upon prior convictions, is entirely without basis, in that 
-5-
he does not even identify the prior convictions he argues would 
not be admissible under rule 609. Finally, as for his claim that 
counsel did not adequately inform him of trial strategy, 
defendant does not provide any record citations to establish that 
the claim has any basis in fact and does not demonstrate how this 
alleged deficiency in counsel's performance prejudiced him. In 
sum, under the relevant standards of review, defendant has not 
established that he was denied effective assistance of counsel at 
trial. 
POINT II 
SUFFICIENT EVIDENCE WAS PRESENTED AT TRIAL TO 
SUPPORT DEFENDANT'S CONVICTIONS. 
Defendant argues that the evidence presented at trial, 
most specifically the testimony of Ms. Merrill, was insufficient 
to support his convictions. 
In State v. Booker, 709 P.2d 342 (Utah 1985), the Utah 
Supreme Court set out the well established standard for appellate 
review of the sufficiency of evidence to support a jury verdict 
in a criminal case. It stated: 
[W]e review the evidence and all 
inferemces which may reasonably be drawn 
from it in the light most favorable to 
the verdict of the jury. We reverse a 
jury conviction for insufficient 
evidence only when the evidence, so 
viewed, is sufficiently inconclusive or 
inherently improbable that reasonable 
minds must have entertained a reasonable 
doubt that the defendant committed the 
crime of which he was convicted. 
In reviewing the conviction, we do not 
substitute our judgment for that of the jury. 
"It is the exclusive function of the jury to 
weigh the evidence and to determine the 
-6-
credibility of the witnesses . . . ." . . . . 
So long as there is some evidence, including 
reasonable inferences, from which findings of 
all the requisite elements of the crime can 
reasonably be made, our inquiry stops. . . . 
709 P.2d at 345 (citations omitted). Under Booker, there clearly 
was sufficient evidence to support defendant's convictions. 
Defendant's attack on the sufficiency of the evidence is nothing 
more than a request that this Court independently assess the 
weight and credibility of Merrill's testimony. Clearly, this is 
not the function of the Court on appeal. 
CONCLUSION 
Based on the foregoing arguments, this Court should 
affirm defendant's convictions. . / r-
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